WHAT EVERY MILITARY FAMILY SHOULD KNOW ABOUT WILLS
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LANGLEY LAW CENTER

 
This handout has been prepared to assist you in making the basic decisions about what your will should contain.  Reading this handout is not a substitute for consulting with an attorney.
 
A will is a legal document which directs how and to whom some or all of your property shall be distributed upon your death.  A will also names the person you wish to ensure that all your expenses are paid and your property is distributed as you wish.  With very few exceptions, any attempt to direct the disposition of your property after your death must meet the formal requirements of a will to be legally binding.

 
Will worksheets are available at the Law Center.  Each person who wants a will must complete a worksheet prior to consulting with an attorney.  Once you have completed the worksheet, call this office at 764-3277 to schedule an appointment with an attorney.  If you and your spouse are preparing wills, you must both meet with an attorney.  At your election, you may meet with the same or different attorneys.
 
When you meet with an attorney, he or she will review the will worksheet, the attorney will prepare the will and give you a copy of what he or she has prepared.  Next, you must schedule an appointment to have the will executed (signed).  You must review the will before the signing ceremony.  After reviewing your will, but before you arrive for the signing ceremony, inform the attorney who prepared you will on any necessary changes.  Note:  Failure to review your will before the signing ceremony may require that you reschedule your appointment.  The signing ceremony is formal, thus we ask that you do not bring small children.
 
INSTRUCTIONS AND EXPLANATION FOR COMPLETING WORKSHEET

 
SECTION I:  PERSONAL INFORMATION
 

Fill in all the information as completely as possible.  Use full legal names (no nicknames).
 
SECTION II:  ASSET INFORMATION

 

To properly distribute your property by a will, it is important that you be aware of all your assets and their values.  More importantly, adverse tax consequences can occur if your estate is greater than $675,00 in value.  For federal estate tax purposes, this amount includes everything you own including real estate and life insurance.  The Law Center recommends that if your estate is over $675,000, you see a civilian attorney who is an estate planning specialist.  The little time and money you spend now will be well worth the tax savings later.
 
SECTION III: DISPOSITION OF PROPERTY

 

The most important provisions of your will are those directing to whom your property will go.  The persons who take under your will are called beneficiaries.  The worksheet in this booklet provides for alternate beneficiaries in the event that your primary beneficiary should predecease you.

 

If you choose to divide your property among a group of people (e.g., your children), there are varying ways to provide for the distribution.  The first way is to have your property divided equally among those members of the group who survive you.  That is, if one member predeceases you, his/her share will be divided among the remaining members of the group.  Another method of distribution allows for your property to pass to the decease member’s descendants.  This method is known as per stirpes.  Leaving your property to your children per stirpes is the most popular way because if one of your children should predecease you, your grandchildren will be provided for in your child’s stead.  The following example is designed to explain the difference through a comparison:
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In the above example you divide your property equally between your two children, Sue and Sam.  During your lifetime Sam has two children, Dave and Don.  Sam then dies before you do.  Under per stirpes, Sue would still receive her 1/2 interest in your estate (the same amount the would have received had Sam lived), and Dave and Don would split Sam’s 1/2 interest (that he would have received if he lived), giving each a 1/4 interest.  Ending at your surviving children leaves your grandchildren Dave and Don with nothing. 
 

There is no requirement, however, that you divide your property evenly among your descendants.  You can divide your property any way you wish.  
 
SECTION IV: EXECUTOR/EXECUTRIX

 

An Executor (executrix if a woman) is the person who sees to it that the wishes expressed in your will are properly carried out.  Some of the responsibilities of an Executor are: gather and perform an inventory of your assets; pay your debts, funeral expenses and taxes; sell property if necessary for distribution; and distribute the remainder of your assets according to the terms of you will.
 

The Executor/Executrix may be the surviving spouse, any other relative, friend or professional.  It is wise to appoint an alternate in case your first choice is unwilling or unable to act as an Executor/Executrix.
 

Some states require that the Executor be a resident of that state in order to serve Executor.  Virginia requires that if the Executor is not a resident then a resident Executor must be appointed to assist the nonresident Executor.  There are exceptions for Executors who are close relatives.
 

In addition, some states require that the Executor post a bond.  Bonding is a way of assuring that your Executor performs the duties required by law.  Since posting a bond can be a financial burden on the estate, our standard wills exempt the Executor from this requirement.  If you would like a bond to be posted, please inform the attorney at the interview.  Most states also give the Executor the Power of Sale.  This gives the Executor the authority to sell property and distribute the proceeds as he deems fit in order to comply with the terms of the will.  If you wish to eliminate this power, inform the attorney preparing your will.
 
SECTION V: GUARDIANS

 

If you currently have minor children, you should provide for a guardian in your will.  The guardianship provision will normally take effect only if the child’s other natural/adoptive parent predeceases you.  Your designation of a guardian is not legally binding on the courts, but they will appoint that person if they feel the person is qualified and it is in the best interest of the child to do so.
 

There are two types of guardian: guardian of the person and guardian of the property.  The same person usually serves as both, but this is not mandatory.  The guardian of the person is charged with the legal responsibility or raising your children in the event of the death of both you and your spouse.  The guardian of just the property plays a role similar to that of a Trustee (see explanation under Section VI).
SECTION VI: TRUSTS

 

A trust is a mechanism by which you give legal title to property to a Trustee to manage for the benefit of a Beneficiary.  A Trustee can be a relative, friend, banking institution or any other qualified person.  Commonly, trusts are set up to ensure that minor children will have money available for their education and to protect the assets from being used unwisley.  At the Law Center, we will only create simple trusts for the benefit of children.  The trust will not limit the powers of the Trustee, will require the termination of the trust to be based upon a specified age, and will be created for the entire estate.
 

A trust can be an expensive undertaking, and should not usually be considered unless the estate has at least $50,000 in assets.  Life insurance policies should be considered assets when determining whether a trust is needed.  Note, however, you will need to coordinate with your insurance company to ensure that the proceeds will go to the trust and not directly to the minor children.

 

The trust will terminate at the age specified in the will, and the Trustee must convey the trust property to the beneficiary(ies).  It can be terminated, that is, the property can be conveyed, to each child when they reach the specified age, or to all when the youngest child reaches the specified age.
 
SECTION VII:  OTHER IMPORTANT 

INFORMATION
 

Applicable State Law:  A will drafted at the Law Center will meet the formal requirements of 49 states.  The Law Center does not prepare wills for Louisiana or Puerto Rico.

 

Will’s Effect on Life Insurance and Joint Tenancy:  A will has no affect on your life insurance policy.  A life insurance policy is a contract between you and the insurance company; to make changes in who receives your life insurance benefits, you must contact the company.
 

Property titled in the form of a joint tenancy with “right of survivorship” (frequently, homes, cars, bank accounts) passes automatically to the surviving owners(s).  Except in the case of property owned jointly be spouses, if the title does not explicitly state “right of survivorship” Virginia law will assume no right of survivorship was intended.  In that case, the deceased’s share will pass into the estate and not to the surviving owner(s).

 

Final Pay and Allowances:  Federal law provides that final pay and allowances, and other moneys which may be owed on account of military service, will be paid to the beneficiaries designated on DD Form 93 (available at MPF).  It is important that this record accurately reflect your desires.
 
 
 






